


























































RULES OF PRACTICE 

OF THE 

UNITED STATES 

Circuit and District Courts 
























8000408 


BAR MEETING OF THE U. S. GIRCUIT COURT. 

At the October Term, 1885, of the United States Circuit Court 
held at Greensboro, N. C„ His Honor, Hugh L. Bond, Judge o 
the Circuit Court, suggested to the Bar the propriety of calling a 

meeting and having a Committee appointed to draft a set of 

for Civil Practice in the United States Circuit and District Courts fo 
North Carolina. 

On the adjournment of the Court, the Bar assembled, and 

r r jtv ‘^rl'ipnrh the Hon. Thomas Ruffin was 
“ On motion of Judge D. bcnenca, uie nuu. 

railed to the chair. 

Robert B. Glenn, Esq., of Winston, offered the following reso¬ 
lution: 

«. Resolved: That the Chairman recommend to the Court a Com¬ 
mittee of six to prepare Rules of Civil Practice for the Circuit and 
District Courts of North Carolina. Adopted. 

“The following gentlemen were appointed by the Chairman to 
constitute said Committee : 

“ Judge D. Schenck, Chairman ; C. B. Watson, of Win ton , 
Gen R. D. Johnston, of Charlotte ; Col. W. S. Ball, of Greensboro; 
Jno. W. Hindsdale and Samuel F. Mordecai, of Raleigh. 


REPORT OF COMMITTEE ON RULES. 


At the June Term, 1886, of the Circuit Court, held at Charlotte, 
North Carolina, the Hon. Morrison R. Waite, Chief Justice of the 
United States, presiding, with his associates the Hon Hugh. 
Bond, U. S. Circuit Judge, and Hon. Robert P. Dick, U. S. District 
Judge, the Committee on Rules reported as follows : ^ 

To the Honorables, the Judges of the Circuit and District Courts of 
the United States in North Carolina : 


The undersigned, Chairman of 
Practice in the Circuit and District 
spectfully reports: 


the Committee on “ Rules of 
Courts of North Carolina,” re- 







IV. 


Tlmt nt the suggestion of the Hon. Hugh r t j 

2? c T " n '“■ *; r<r:;: 

October 1 erm of the Circuit Court of the United State ' a h 
the following Resolution: d S ’ and passed 

Resolved. That the Chairman recommend to the Court a r 

C “”; ““ “fei«"U“»Th“rar.^ b C. R Watson' R 'd 
Johnston, W. S. Ball, J. W . Hinsdale and Sam -1 F Mo d 
appointed as the Committee on Rules. ' M ° rdecai vvere 

The Committee met, at the call of the Chairman at r . 
and sat for several davs and ha • „ - 1 Gree nsboro, 

various States, and care’ful.y considered U^in 
hna, unanimously adopted the following Rules of Practice tv h 
are respectfully submitted for the approvaf of the Court ^ 

Rules 7 and 13 were inserted by the direction of the Hon Hugh 
f Bond to the Chairman ; these Rules having been settled by him 
after argument at the October Term, 1886. 


June 14th, 1886. 


D. SCHENCK, 

Chairman. 


The Court having considered the Rules submitted, and modified 
were prsente'T 6 ^ them " m ° dificd - *ey 

ere presented for further action to the Hon. Robert P. Dick United 

States Ehstnct Judge, on Rule day at Greensboro, N. C Mon 
day ’ J “ ly ,he •** wi >“ mo ., . Mon - 







V. 


ORDER OF THE COURT. 


IN THE DISTRICT COURT OF THE UNITED STATES, 

FOR THE WESTERN DISTRICT OF NORTH CAROLINA. 


IN RE 

RULES FOR THE CIRCUIT AND DISTRICT COURTS OF NORTH 
CAROLINA. 


The Committee on Rules having reported to the Circuit Court of 
the United States, sitting at the June Term, 1886, at Charlotte, 
North Carolina, and a printed copy of the Rules having been con¬ 
sidered and examined by the I-Ions., the Chief Justice of the United 
States, Hugh L. Bond, Judge of the Circuit Court, and Robert P. 
Dick, Judge of the District Court, and the same having been modi¬ 
fied as indicated by the interlineations in the copy marked “ A,” 
hereunto attached, and the same, as modified, having been adopted 
and left with the Hon. R. P. Dick, U. S. District Judge, for the 
further order of the Court as to the printing and distribution of 
copies thereof, 

It is now ordered by the Court that David Schenck, Chairman of 
the said Committee on Rules, have five hundred copies of said Rules 
neatly and correctly printed at as early a date as pOs'^Kjj, and that 
ten copies thereof be filed with each of the Clerks of the respective 
United States Courts in North Carolina for safe keeping. That a 
copy each be furnished the Chief Justice of the United States, and the 
United States Circuit and District Judges in North Carolina, and to 
the United States District Attorneys and their assistants, and to as 
many of the members of the Bar as practicable, who practice in the 
United States Courts in North Carolina. 











VI. 

That a copy each be supplied to the Supreme and Superior Court 
Judges in North Carolina, and the Attorney General of the State, 
and two copies to the State Library. 

That the original modified copy, ordered to be printed, marked A, 
be filed with the Clerk of the United States Court at Greensboro for 
safe keeping and for reference. 

ROBT. P. DICK, 

U. S. Judge. 








note. ERRATA. 


„r law ” in Rule 1 5 > 
Page 10 insert “ ^“ th£ ^ foxing, 


the word “ charges 
writing.” 

Page 13, Rule 26 ’ Une „ 6: 
words “ within five days.” 


strik e out after the word 


line 5, after 
to-wit: “in 

“ and,” the 





























rules 


OF PRACTICE 

OF THE 


Uijited flam s ^ 

for the 

DISTRICTS OF NORTH CAROLINA. 


ATTORNEYS AND COHISELORS. 

t. all be admitted to practice as Attorneys, 

rule i. No person shall be ^ unlcss he shall 
an attorney or counse or o ^ Supreme Court of 

have been previously ^ Court of this State, 

the United States, or the Sapte ^ ^ ^ orga * ized 
or the highest Court of ^ evidcnce of 

^ 0 "- 

7 oZ^r :':rtie Sh Ind Subscribe the following oath, 

t0 ’ Wlt ' „ -i that i w iU support the Oaths. 

“I solemnly swear [or a in that x will bear 

“ Constitution of the Unite G overnm ent of the 

“ true faith and ^^j^will maintaih^the respect due to 
“ united States; tha “ officers . and that 1 

“ the Courts of justice an J d counselor of 

« will demean myself as an attomey 

“ this Court uprightly.” 


who 


this court 

1 Agreements be- 

i i. nnrties Of their Ut- tween parties 

_ _ „ No aereement between p t or attorneys t. 

RULE 2 . NO ag eding5 or evidence m bcinwrmng . 

whom it is alleged. 











A upon questions of law, 


I o 




But no cause 
dismissed 
without notice 


Motions heard 
at chambers or 
term-time. 


respects, as is required for commencing an action in the 
Circuit Court; but no cause shall be dismissed until the 
defendant shall serve a notice in writing on the plaintiff, 
or his attorney, at least thirty days beforehand, of a 
motion to dismiss, either for want of an undertaking, or 
for want of a solvent undertaking, as required. All 
motions to dismiss may be heard either at chambers or 
at term time. 


MOTION FOR FULL BENCH. 


Motion for Full Rule 14. In all civil causes in the Circuit Court, in¬ 
volving twenty-five hundred dollars, or more, either 
party shall, on motion, be entitled to have a full bench, 
and the cause shall be continued, at least one term, for 
that purpose. Notice of such motion must be served 
on the opposite party ten days before the term. If 
necessary to effect the purposes of this section, the cause 
shall be removed from one place of holding the Court 
to another. 

CHARGE OF THE JUDGE. 


Prayer for In¬ 
structions. 


Court to submit 
charge to 
counsel. 


Jury may take 
instructions 
with them. 


Rule 15. At the trial of every cause, the counsel on 
either side shall, before argument, submit to the Court 
such prayer for instructions as may be desired, and 
argue the same by the permission of the Court; and the 
Court will then submit its charges^ in mrit i ng) to the 
counsel for their guidance, in their addresses to the 
jury; and at the request of either party the Judge will 
allow the jury to take his instructions with them on their 
retirement, and the jury shall return the same to the 
Court with their verdict. 


OPENING AND CLOSING. 


When defend- Rule t6. In all cases, civil or criminal, where no 
may 5 opened evidence is introduced by the defendant, his counsel 
shall have the right to open and conclude in his address 
to the jury. 




II 


. i When plaintiff’s 

„ ,v>on nnv evidence is introduce counsel may 

Rule , 7 - In all cases when any ev, openandcloE e. 

- 

have the right to open and close to the. jury. 

removals to another court. 

, .. „ nlain- Parties may re- 

. if on the part OI a piaui move from one 

rd “ sss«<* j— « se - 

r;:”ro^ceo f ,.o 1 a i , g co, n .o * ^ 

other. 

PROVISIONAL remedies. 

... __ J In provisional 

• • remedies and ancillary an remedies, etc., 
RULE 19. In The Clerks of this Court Cler^to Have 

supplementary P~ ^ ^ ^ ^ which arc CO n- g*« Court 

shall have the power , courts by the laws 

ferred upon Clerks of the Superior Courts by 


jf North Carolina. 


depositions. 


j j Depositions 

RULE 20. Depositions may be taken, opened 
United States. 


protection of infants. 


to any person 
except bond 
given, etc. 


1 cio-n No money to be 

RUIE 2I [n „o case shall the Court make or s n Mformfant 

L decree or judgment directing the payment of ..Jf ’w 
any ordei, 0 ^ for money ^longing to any m- 

any money or s appe ar that such 

fant, to any P ^ ^ same an d has given the 

person is entitle an d such payment 

bonds required by law m that respe, 

shall be directed only ; 

law shall have been given and acceptea y 
authority. 
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Guardian or next 
friend. 


* : 2 ' , In . a1 ' cases where it is proposed that infants 

shall sue by their next friend, the Court shall appoint 
uch next fr,end upon the written application of a reputa¬ 
ble disinterested person closely connected with such 
infant; but if such person will not apply, then upon the 
.ke application of some reputable citizen, and the Court 

to the'fi^ 6 S ' 1 cj 1 ® ppo ' ntmen t onl y after due inquiry as 
o the fitness of the person to be appointed.-K^.s 
Young, 91 N. C. 359. ^ 


PAYMENT OF FEES TO CLERIC. 


Cleric entitled to 
fees before is¬ 
suing process ; 


also $10.00 de¬ 
posit from 
plaintiff; 


and like deposit 
from defend¬ 
ant; 


and another 
deposit from 
each. 


Parties may re¬ 
ceive back 
overplus. 


Rule 23. Upon the commencement of any proceed¬ 
ing in Court, the Clerk is entitled to demand and receive 
rom the plaintiff therein the payment of the fees for 
.ssuing process, including the necessary copies, and in 
addition theretoa deposit of ten dollars as security for any 
further sum for which such plaintiff may become liable 
and upon the appearance of the defendant or defendants 
m any such proceeding, the Clerk shall be entitled to 
demand and receive from him or them a like deposit- 
and if at any time the amount of the fees for services 
rendered either pun, shall equal the deposit made by 

‘m, the Clerk shall thereafter be entitled to demand 
and receive another like deposit, or to be paid for his 
services as they are performed. At the termination of 
the proceedings, a party making deposit as security for 
ees shal! be entitled, on demand, to receive back from 
he Clerk any balance due him after deducting whatever 
is due such Clerk. 


PEREMPTORY CALL OF DOCKET 

Call Civil Docket [),•, - r , 

feCS * 24 ‘ The P erem Ptory call of the civil docket in 

ond week. Circuit Court shall not take place before Tuesday of 

the second week of the term. 
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EXCEPTIONS. 

Rule 25. A party excepting to the charge of the 
Court to the jury must distinctly specify in writing the 
particular matter or omission to which he excepts. An 
exception taken to a ruling of the Court during the 
progress of a trial must specify the ground thereof, and 
no exception other than the one taken as herein pro¬ 
vided will be allowed. 

Rule 26. When an exception is taken, the party 
taking the same must prepare, in due form, a bill of 
exceptions, and deliver it to the Clerk, for the Judge, 
and serve a copy thereof on the attorney of the adverse 
party, who may, in like manner deliver and serve amend¬ 
ments thereto, and u i tliin If 1 a ikjn thereafter the party 
taking the exception may serve a notice upon the attor¬ 
ney of the adverse party, to the effect that he objects to 
the amendments, and will, apply to the Judge, at his 
chambers, to settle and sign the bill o£ exceptions. 

( 

Rule 27. A proposed bill of exceptions and the 
amendments thereto, if any, are to be considered and 
submitted to the Judge for examination and allowance, 
without any further notice or action by either party, 
whenever, according to Rule 26, such bill or bill and 
amendment, is to be taken as assented to by the adverse 
party; and when the same is found or made to conform 
to the facts, it will be allowed and signed by the Judge 
and directed to be filed. 


APPEALS AND WRITS OF ERROR. 

Rule 28. Whenever an appeal to this Court has been 
made and perfected from a final decree of the District 
Court, the appellant shall, within five days thereafter, 
file in this Court a certificate thereof under the seal of 
the District Court, and upon such certificate being filed 
the Clerk of this Court shall enter the appeal upon the 


Exceptions to 
charge to be 
specific. 


BjMs of excep- 
;.ons to be de¬ 
livered toClerk 
and served up¬ 
on adverse at¬ 
torney, etc. 


When assented 
to under Rule 
26, exceptions 
submitted to 
Judge without 
further notice. 


Appeals,when to 
be entered on 
docket. 







Appeals when 
deemed aban¬ 
doned. 


Plaintiff in error 
to give security 


Writ of Error, 
when return to 
be made there¬ 
to. 


Certiorari for 
diminution, 
when allowed. 




Plaintiff in error 
may proceed 
ex parte , 
when. 


docket, and then receive and hold the moneys thereto¬ 
fore remaining in the District Court in the cause. 

Rule 29. In case such certificate of appeal shall not 
have been filed, the appellees may at any time after the 
expiration of the said five days, receive from the Clerk 
of this Court a certificate that no such appeal has been 
entered; and upon such certificate being filed in the 
District Court, the appeal shall be deemed abandoned, 
and the cause be deemed remitted for further proceed¬ 
ings in the District Court. 

RULE 30. On suing out a writ of error to the District 
Court, and before the Clerk seals the same, the plaintiff 
in error (other than the United States) shall file security 
with two or more sureties, to be approved by one of the 
Judges of the Court (in the sum of three hundred dol¬ 
lars, when the writ of error does not operate as a super¬ 
sedeas) conditioned to prosecute his writ of error to effect, 
and answer all costs awarded against him. 

Rule 31. The Clerk of the District Court shall forth¬ 
with make return to a writ of error, by transmitting a 
certified copy of the record and all proceedings in the 
cause, (including the bill of exceptions, when one has 
been signed by the Judge and filed by the party) and a 
copy of the opinion of the Judge, if there be one, under 
the seal of the Court. 

Rule 32. No certiorari for diminution shall issue, 
without the consent of the adverse party, or the affidavit 
of the party applying, showing reasonable cause for 
alleging diminution, and in what such diminution con¬ 
sists; nor shall it be allowed after the cause has been 
called for trial or argument, except for special reasons, 
and upon such terms as the Court may impose. 

RULE 28. In every cause in which the defendant in 
error fails to appear, the plaintiff in error may proceed 
ex parte. 
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Writ of Error, 


RULE *l. When a bond with sureties is approve y may is- 

the Judge and filed, the Clerk may seal a writ o error, 
without mandate or allowance of the Judge. 


Style of suit 
must be en¬ 
dorsed on pa¬ 
pers for filing, 
etc. 


m 


PAPERS FOR FILING, ETC. 

Rtttf ac Papers presented to the Clerk for filing, 

Rule » the suit and written. 

, ta ll be endorsed with .he «yl ol .^ ^ ctok 

in . legible mnnuscp., or rmted^ .tall 

m . y refuse » receive or 6 'e >h » „ d „ 

endorse the papers filed, witn 
notice will be taken of the papers not so endots 

division of opinion, etc. 

r In cases of division of opinion between the Court .. note' 
f 00 nts of law, the Court, at the instance of opinion atm 

tabfr tar.rw»l «.i,„ nere s»o„ J*. » — 




transcript upon reWl prom 

STATE COURT. 

RULE 37 When the party removing a cause into this 
RULE 37 - r slla ii fail to file his 

Court from the Courts o limited 

complete and perfect transcript wito ^ 

by law, the adverse party may hm„ if , uc h 

,CriP ‘ l"’LTta!n P Id'b" proper P .r.y -bh. » 
nd .he«,.. - —•— ta 

cur. fr..«ns».c 

Court on application from the ^fcn^,jhere^« 

ctate Court is being prosecureu y 
““U ,heroin in firm. by leave of soch 

Ce Cun” accineo wi.h .be Su.n.e ,d Kor.h 
the same may be prosecuted in this Cour 


Party removing 
cause from 
State Courts 
failing to file 
transcript, the 
adverse party 
may do so, at 
cost of party 
removing 
cause. 













deposit as required by the rules of this Court, if it ap¬ 
pears to this Court by the affidavit of the plaintiff that 
he is still unable to give the undertaking or to make the 
deposit. But this shall not prevent the officers of this 
Court from demanding and receiving in advance from 
said plaintiff the fees for service as such officers in be¬ 
half of such plaintiff. 

Rule 38. All Rules of the Circuit and District Courts 
inconsistent with the foregoing Rules are repealed fi om 
and after June 15, 1886. 


























